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CERTIFICATE OF SERVICE

1, Susan Hardt, a non-attorney, certify that I sérVed'é copy of the foregoing Notice . .

. of Filing and United City -of Yorkville’s Motion for a Protective Order'].!,imiting—
" Discovery; United City of Yorkville’s Memorandum in Support of Its Motion for a
Protective Order Limiting Discovery; and United City of Yorkville’s Motion for
Stay to the Hearing Officer and all Counsel of Record listed on the attached Service list, -
by sending it via -Elect_rohic Mail and First Class Mail on August23, 2007, before 5:00 -

[x] = Under penalties as provided by law pursuarit to ILL. REV. STAT.
CHAP. 110 — SEC 1-109, I certify that the statements set forth
- herein are true and correct. o L
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLE%(%CI)}-'{:EED

FOX MORAINE LLC ', B AUG 2 3 2007 -
: ) - _STATE OF :
Petitioner, ) . PoHutlon Cogh'%lr\é?)lasrd
V. .} PCB No 07-146 _ ,
) (Pollution Control Famhty S1t1ng
_' - ) Appeal)
UNITED CITY OF YORKVILLE CITY D |
COUNCIL ' : )
. . . ) -
Respondent : )

MOTION FOR PROTECTIVE ORDER LIMITING DISCOVERY

Respondent UNITED CITY OF YORKVILLE CITY COUNCIL (“Yorkvﬂle”)

.’ by and through its attorneys and pursuant to 35 Ill Admm Code § 101 616(d) moves the -
rHearmg Ofﬁcer for a protectlve order hmltmg the dlscovery sought by FOX MORAINE .
LLC (“Pet1t1oner”) from members of the Yorkv1lle Ctty Counell In support of 1ts
motlon Yorkville states as follows | o |

1. ln thts landﬁll s1t1ng appeal land as more- fully explamed in Yorkville’s

' accompanymg Memorandum in Support of Yorkv1lle s Motlon for a Protectlve Order

| _Petmoner generally alleges that Yorkv111e conductedr an unfalr hearlng on Pet1t1oner s

3 landﬁll apphcatlon and that the members of the Yorkvﬂle C1ty ‘Councﬂ were brased

A agamst Petltloner and prejudged 1ts landfill appl1cat1on | |

| 2. _ Although Petrtloner had ampie opportumty to ascertaln whether members _
" of the City Councﬂ 1nd1cated any blas or prejudlce agamst it, and to ra1se those issues at

" the local smng stage Petltloner sought to d1squahfy only two Yorkvrlle Councrl

members, Aldermen Burd_and Spears. y



- 3. Because it ralsed allegatlons of bias and unfaxmess agamst only two
| Counoll members at the local 31t1ng stage Petmoner has wawed any such alleganons
aéamst the remammg seven Council members
_ 4 Desplte watvmg all blas claims not prevmusly ralsed Petmoner now seeks
| , et&tenswe dlscovery from all hine Yorkv1lle Clty Counc1l members regardmg.the blas and "
unfalmess allegatmns ralsed m-lts Petutlon for Review. |
| - 5,.. E Because Petltloner has walved thie issues on whlch it seeks dlscovery other- ‘
" than those ralsed m its Motlon to Dlsquahfy, Yorkwlle should not have to respond to
Petltlone'r ] w1de-rang1ng mterrogatorles and document requests |
WHEREFORE Respondent UNITED CITY OF YORKVILLE CITY
COUNCIL prays for a protectlve order llmltmg Petmoner S dlscovery to those issues

: ralsed in Pet1t10ner s MOthl’l to Dlsquallfy

UNITED CITY QF YORKVILLE, CITY COUNCIL

A

~ Oneoflts At_tc')rng_:y:s ]

 Dated: August 23, 2007

Anthony G. Hopp - ™~

Thormas L. Matyas

‘Leo P..Dombrowski - :
WILDMAN HARROLD, ALLEN& DIXON LLP
225 West Wacker Drive, 30th Floor o
-'Chlcago Illinois 66606 :

- Phone: (312) 201-2000

‘Fax: {312) 201-2555 -
hopp@wildman.com

' matyas@wi'idma.n.com
dombrowski@wildman.com -
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UNITED CITY OF YORKVILLE CITY ) E
COUNCIL R )
)
Respondent )

MEMORANDUM OF LAW IN SUPPORT OF YORKVILLE’S MOTION.
o FOR A PROTECTIVE ORDER LIMITING DISCOVERY

o B INTRODUCTION

.A landﬁll apphcant waives allegatrons of unfalrness bras or pred1spos1tron 1f it
: 'does not raise them at the local srtmg stage In th1s appeal wrthout allegmg a smgle fact
- Fox Moralne (“Petltloner”) alleges that the Umted Clty of Yorkv1lle (“Yorkwlle”)
conducted ari unfalr hearmg on Petmoner s landﬁll apphcatron that ‘vatious rnembers
of the Yorkv1lle Clty Cotmcrl were brased agamst Petltloner and prejudged its
apphcatron and that Yorkv1lle s demal of the apphcatlon was based on matters outside
_‘ the record (Petrtron for Revrew bl 5 A-N, attached as Exh A. )
The pubhc hearmg process on Pet1t1or1er S apphcatlon was lengthy and mvolved | ,
E Yorkv1lle held pubhc hearmgs on 23 days regardmg Petrtloner s apphcatron to srte a
- -landﬁll wh1ch resulted in over 100 hours of testlmony and thousands of pages of related.
| exhrblts from a w1de vanety of W1tnesses 1nelud1ng w1tnesses for the appl:cant
i '_opposrtlon groups and members of the pubhc Addltlonally, thousands of pages of post-
| hearmg comments were subrmtted mcludmg more than 1,300 pages of post-hearmg

" cominents filed by Petitioner alone.



: The pubho hearmg process also fell in the mlddle of campalgns for the Yorkvrlle
-Ctty Councrl Wl’llCh electlons were held on April 17 2007 A new mayor and three new
~ City. Councnl members were electecl In short Petltloner and the pubhc both prov1ded and

: recelved a torrent of mformatlon regardmg the proposed landﬁll smng If Ctty Councrl
3 members displayed any indication of b1as or pred1sposrtton Petmoner had ample
' opportumty to ascertain this and raise it durmg the lotal srtmg process
o Durmg the publrc hearmg, Petltloner did move to dtsquahfy two YorkV1lle
dCouncrl members (but no others) allegmg bias, predtsposmon and unfalrness (See -
.Motton to Dlsquahfy at pp 2 3, attached as Exh. B. ) Petltloner acknowledged that it
ould walve these lssues 1f it dld not raise them at the local srtmg stage
We are gomg to ﬁle at thls tlme a motlon to drsquahfy Alclermen Burd and '
Spears from participating in.the decision-making process. ... As-youare
well aware Mr. Clark [Hearing Officer], the decisions of the Pollution
~ €ontrol Board indicate that in the absence of that type of-motion, there is a
— a danger of waiver should that issue be raised in the future. And so the
- purpose of that motion, really; at this point, is fo protect the record in this
matter. We want {o brmg of record our. concerns regardlng pre]udgment
' and blas L ‘
» ‘(Transcrrpt of 3/7f07 Hearmg at 15: 12 16: 1 attached as Exh. C. ) Petmoner made no
’ other ObjCCtIOHS regardmg unfalmess blas or, prejudtce of any other COUllCll members at .
-' the publlc hearmg, dunng the post—hearlng period, or anywhere else in the record
Desplte admlttlng that it has watVed all blas clalms not prevrously ralsed
Petltloner now seeks extenswe dlscovery from all nine members of the City Councﬂ inan
obv1ous attempt to, fish for mformatlon to prop up its unsupported allegattons (See

N Petltmner S Interrogatones and Document Requests attached as Exhs D and E,

. respectwely ) Because Petrtloner has walved the i 1ssues on which 1t seeks dlscovery other
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than those raised in its Motion to Disqualify, Yorkville should not have to respond to B
N Peti_tioner’s wide- rangin‘g’ interrogatories and document tequests

1L BY FAILING TO OBJECT BELOW PETITIONER HAS WAIVED
‘ ANY RIGHT TO CONDUCT DISCOVERY

. .'The law regardmg 'Wa1ver of unfalmess and blas allegatlons .in landfill siting”
ptoceedlnés is well- settled Fallure to raise a clalm of dlsquahfymg blas or partlallty in
' the orlgmal proceedmg results in vvalver of such claims, “To allow a party to first seek a
‘- ruling in'a matter-and upon: o'btalmng an-unfavorable one, permit hlm to assert a claun;of .‘
| blas would be 1mproper ” E & E Haulmg, Inc v. Pollutzon Conrrol Bd, 107 Ill 2d 33,
'. 38 9 (1985), see also Waste Management of Illmozs Inc V. Pollutron Control Bd 175
.‘rIll App 3d'1023, 1039 (2nd Dist. 1988) (“clalm of bias or prejudtce on the. part of a
' 'member of an admmlstratlve agency or the Judlclary must be asserted promptly after

-knowledge of the alleged dlsquahﬁcatlon ™) A R F. Landf ll Inc. v. Pollutzon Conirol

o Bd., 174 Ill A p. 3d 82, 88 -89 (Z“d DlSt 1988) (landﬁll applicant walved clalms of blas
\p

or prejudice of county board members when it w1thheld clalms of b1as untll its appeal of
" unfavorable deCISIOH to PCB); Land and Lakes Co V. thlage of Romeowlle PCB No 92-l
E ‘_ ___25 at * 16,1992 Ill ENV LEXIS 424 (Jun 4 1992) (where appllcant cla1med trustees |
E eampalgn literature showed bias agalnst landﬁll smng, Board found that apphca:nt falled
o explam why it Was unable to ascertain 1nformat1on relatmg to the alleged blas Wthh B
:ap.pears to have been‘ avallable-” prior to Vlllage $ vote on apphcatlon).
| Waste Managemem is partlcularly apphcable There the landﬁll apphcant
contended that elght members of the county board were b1ased and should have been

- disquahf ied from votmg on its appllcanon However the apphcant s mouon to dlsquallfy o

- _-at the loeal smng stage alleged only four members were blased The court held that the
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: applrcant had walved any clarms of blas ot prejudlce as to the remamrng four members
and those clarms would not be c0nsrdered 175 1L, App 3d-at 1039 40
Nor does Illln01s law or the Admlmstratwe Code permrt the use of discovery to
ﬁsh for mformatron to support waived clarms The Petition for Revrew and the record are
: .devo1d of factual allegatlons of any bras or prejudrce by the seven Counc1l members
Petltroner d1d not seek to dlsquallfy Petltroner fails to prov1de any Justrﬁcation to permlt '
he use of its onerous drscovery requests W1th respect to those seven Council members
. In essence Petrtroner has ﬁled a bare bones appeal and novlr wrshes 6 usé the dlscovery
process m an attempt to put some meat on those bones |
| In other cases mvolvmg unsubstantlated requests for dlscovery, the Ill.mors. :
Appellate Court has upheld the decrslon of the Pollutron Control Board llmrtmg
d1scovery See e gy Jolret Sana' & Gravel Co v Pollunon Control Bd, 163 Ill App 3d
830 835 (3»rd Drst 1987) (Hearing Ofﬁcer and Board properly determmed numerous
dlscovery requests and attempts to depose w1tnesses were excesswe) see also Snoddy v,
Teepak Inc 198 IL. App 3d 966 969 (lSt Dist. 1990) (tr1al court properly denied motron :
to compel requested drscovery because requests were merely a ‘ﬁshmg expedmon |
Wthl‘l would have been conducted wrth the hope of ﬁndmg somethmg relevant ”)
Petrtroner s drscovery requests to. the unchallenged seven Councll members are an
unreasonably burdensome and unduly onerous attempt to uncover some evrdence perhaps -

: relevant to its unsupported clalms of unfarmess blas and prejud1ce Allowmg such -

! By filing this Motlon Yorkvrlle does not waive any objectlons as to any dlscovery sought'by °

Petitionér of Council members Burd and Spears. Petitioner’s Motion to Disqualify alleges few

‘facts and is almost as unsupported as its Petition for Review. Petitioner’s discovery directed to
‘ Burd and Spears should be limited to those issues-raised in its Motion to Dlsquallfy
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.. requests would.contravene the purpose of dlscovery under Illmols law. Rather it would |
act to harass and impose unreasonable demands upon Yorkv1lle ‘

As noted above Petltloner acknowledged it rlsked walver 1f it dld not raise
'unfanness allegatlons at the Jocal smng stage It should now be forced to llve \lmh lts ‘
_‘decision to seek the d1squal1ﬁcatlon of only two members and not challenge the other
__seven The Heanng Ofﬁcer should use the authorlty granted h1m by 35 Ill Admm Code -

-_ § 101 616(d) and entet a protecttve order hmltmg Petltloner s dlscovery to those issues
i 'ralsed in Petltloner ] Mot1on to Dlsquallfy | |

Respectfully submttted
UNITED CITY OF YORKVILLE CITY COUNCI'L'_ '

" Oneof Its Attorneys

" Dated: August 23,2007

" Anthony G. Hopp

Thomas [. Matyas

 Leo P. Dombrowski - : C
- WILDMAN, HARROLD, ALLEN&DIXON LLP S
225 West Wacker Drive, 30th Floor

_Chicago, 1llinois 60606 ‘

" Phone: (312) 201-2000

hopp@wildman.com

matyas@wildman.com

" - dombrowski@wildman.com
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Respondent )

RESPONDENT’S MOTION SEEKING STAY OF PETITIONER’S DISCOVERY
UNTIL HEARING OFFICER HAS RULED ON RESPONDENT’S MOTION _
‘FOR A PROTECTIVE ORDER

Respondcnt UNITED CITY OF YORKVILLE CITY COUNCIL (“Yorkvdl )'

- by and through its attomeys and pursuant to 35 Ill Admm Code § 101 514 moves the

- ] Board for an Order Staymg Petmoner s Dlscovery untll seven days aﬂer the Hearmg

Ofﬁc‘er has rpled on Respondent s Mot_lon fora Protect:ve Order. In support of its e
motion,-YorkVille states as follows:
L As explamed in Yorkvﬂle S Motxon for a Protectwe Order leltlng

Petltloner s Dlscovery and- accompanymg Memorandum in Support Petltioner seeks

. extenswe dlscovery from all nine members of the Yorkv1lle Clty Councd regardmg

: Petmoner s allegatlons of blas, prejudice, and Iack of fundamental fairness !
o Yorkv1lle has moved for a protectwe order llmltmg Petmoner s dlSCOVGI‘y

because Petltroner ralsed allegatlons of blas and unfaimess agalnst only two Councrl

i

‘! Instead of attaching its Motion for a Protectwe Order and Memorandum in Support to this
Motion, Yorkville has filed an original and nine copies of those two documents, instead of the
, reqmred original and four, so that the Board has enough copies. to dlstrlbute to the Board
members and staff - :



members at the-l'ocal siting stage. 'C,onsequently‘, Petition'er has waived any such
: 'allegatlons agarnst the remarnmg seven Councrl members.

. -

3 | © Yorkville should not be forced to- expend the time and resources in
o preparrng responses to wrde rangrng drscovery requests on issues that Petltroner has

* waived. If the- Hearrng Ofﬁcer grants Yorkvrlle § Motlon for a Protectlve Order

x Yorkvrlle wrll have to answer dtscovery as o only two Clty Councrl members mstead of -

all nine. Trme and effort spent in preparrng.responses to drscovery d1rected to the ‘ |

' ‘remalnmg seven Councrl members would have been wasted | |
4, leen that the Hearmg Ofﬁcer s decrsron regardmg Respondent s Motion”
for a Protectrve Order may substantrally lrmrt the scope of drscovery in thrs matter a stay
of Petrtloner s drscovery best serves the efﬁcrency and economy mterests of the partles
.,-'.the Hearmg Ofﬁcer and the Board |

5'. Yorkvrlle is therefore requestmg that the Board grant thls Motron to Stay

and enter an order requrrmg Yorkv1lle to respond to Petltroner s dlscovery seven: caIendar‘ o

7 days after the Hearlng Ofﬁcer rules on Yorkv1lle s Motron fora Protectrve Order

6 B | " Pursuarit to 35 Hl Admm Code § 101. 514(a) Yorkvnlle provrdes the

| .followrng status report regardmg the progress of this proceedmg On June 27, 2007

-. Petltroner ﬁled 1ts Petrtlon for Revrew appeahng Yorkvrlle s denral of its apphcanon for a
_ proposed landﬁll On July 12 2007 the Board accepted the Petrtlon for heanng Thrs ' ..
actlon isa decrslon deadlme proceedmg, and at the ﬁrst telephomc status conference )
held on July 18 2007 Petmoner agreed fo waive the decrsmn deadhne unt11 January 24,
l-2007 (A copy of Petltroner § vvalver is attached as Exh A ) By order dated August 9,

2007 the Board extended the record ﬁ]mg date untrl August 30, 2007 At the second

v ’ ' * " This Filing is Submitted on 100% Post-consumer Recycled Prper
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o :
- telephomc status conference held on August 20 2007, Yorkvrlle rarsed the issue of -
Petmoner S walver of certain bias claims and agreed to ﬁle a Mouon fora Protectwe
| -. Order by August 23 2007 Petltloner s response is due August 30 2007. B‘y order dated -
_‘August 20 2007 the Hearmg Ofﬁcer noted that the chscovery schedule would be
| 'rev151ted at the next status conference on September 20 2007 (A copy of- the order is -
. _-attached as Exh. B. )
7. As noted Yorkvrlle should nothave to- extend the trme and reSOurces :
necessar.y in preparmg drscovery responses untll it knows the scope of that dlscouery
' Pe_titioner wﬂl not be p_rejudlced by the grantmg_ of thlS motion asilt wrll not dlelay:th1s_ -
. 'proceedihg. | | . |
'- 'W-H'EREI.?'ORE Respondent UNITED C'ITY'{‘)lTA:YOR'KVILIeE CITY : '
| COUNCIL prays for an order dlrectlng Yorkvrlle to respond to Respondent s drsccwery
seven calendar days after the Hearmg Ofﬁcer has ruled on Respondent s Motron for a
L Protective O_rder. _ | | | | _
| ~ UNITED CITY OF YORKVILLE, crrr COUN(:JIL: - »
| | Byih@

. One of Its Attorneys N

. Dated: August 23,2007
p AnthonyG Hopp
~ Thomas I. Matyas.

Leo P. Dombrowski o ‘
WILDMAN; HARROLD, ALLEN &DIXON LLP
-+ 225 West Wacker Drive, 30th Floor '

- Chicago, Illinois 60606 '
~ Phone: (312) 201-2000

-Fax: (312) 2012555

- hoppi@wildnian.com

~ matyasi@wildman. com - -

: dombmwsku’wwlldman com
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